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(3) Prohibiting the party failing to 
comply with the order from intro-
ducing evidence concerning, or other-
wise relying upon, testimony relating 
to the information sought; or 

(4) Striking any part of the pleadings 
or other submissions of the party fail-
ing to comply with the order. 

(d) If a party fails to prosecute or de-
fend an action brought under subpart B 
of this part, the ALJ may dismiss the 
action or may issue a decision against 
the non-prosecuting or defending 
party. Such decision of the ALJ shall 
constitute final agency action and 
shall not be appealable to the Sec-
retary under § 26.52 of this part. 

(e) The ALJ may refuse to consider 
any motion, request, response, brief, or 
other document that is not filed in a 
timely fashion. 

§ 26.35 Disqualification of ALJ. 
(a) An ALJ in a particular case may 

disqualify himself or herself. 
(b) A party may file with the ALJ a 

motion for the ALJ’s disqualification. 
The motion shall be accompanied by an 
affidavit alleging the grounds for dis-
qualification. 

(c) Upon the filing of a motion and 
affidavit, the ALJ shall proceed no fur-
ther in the case until the matter of dis-
qualification is resolved. 

(d) If the ALJ does not withdraw 
from the proceedings, a written state-
ment of his or her reasons for electing 
not to withdraw shall be incorporated 
into the record and the hearing shall 
proceed. 

PARTIES 

§ 26.36 Parties to the hearing. 
(a) General. The parties to the hear-

ing shall be the respondent and HUD. 
(b) Rights of parties. Except as other-

wise limited by subpart B of this part, 
all parties may: 

(1) Be accompanied, represented, and 
advised by a representative; 

(2) Participate in any conference held 
by the ALJ; 

(3) Conduct discovery; 
(4) Agree to stipulations of fact or 

law, which shall be made part of the 
record; 

(5) Present evidence relevant to the 
issues at the hearing; 

(6) Present and cross-examine wit-
nesses; 

(7) Present oral arguments at the 
hearing as permitted by the ALJ; and 

(8) Submit written briefs and pro-
posed findings of fact and conclusions 
of law after the hearing, as permitted 
by the ALJ. 

§ 26.37 Separation of functions. 

No officer, employee, or agent of the 
Federal Government engaged in the 
performance of investigative, concilia-
tory, or prosecutorial functions in con-
nection with the proceeding shall, in 
that proceeding or any factually re-
lated proceeding under subpart B of 
this part, participate or advise in the 
decision of the Administrative Law 
Judge, except as a witness or counsel 
during the proceeding, or in its appel-
late review. 

PREHEARING PROCEDURES 

§ 26.38 Commencement of action. 

Proceedings under subpart B of this 
part shall commence with the Govern-
ment’s filing of a complaint, as that 
term is defined in § 26.29, with the 
Docket Clerk. The respondent’s re-
sponse to the complaint shall be timely 
filed with the Docket Clerk and served 
upon the Government in accordance 
with the procedures set forth in the 
complaint. If the respondent fails to 
submit a response to the Docket Clerk, 
then the Government may file a mo-
tion for a default judgment in accord-
ance with § 26.41. 

§ 26.39 Prehearing conferences. 

(a) The ALJ may schedule prehearing 
conferences as appropriate. 

(b) Upon the motion of any party or 
sua sponte, the ALJ may schedule a 
prehearing conference at a reasonable 
time in advance of the hearing. 

(c) The ALJ may consider the fol-
lowing at a prehearing conference: 

(1) Simplification of the issues; 
(2) Stipulations of fact and of the au-

thenticity, accuracy, and admissibility 
of documents; 

(3) Submission of the case on briefs in 
lieu of an oral hearing; 

(4) Limitation of the number of wit-
nesses; 
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